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AS UNTIMELY 

Petitioner, 

and 

MICHAEL E. WOODS, individually, 

Petitioner. 

1. Identity of Moving Party 

Respondent Torre J. Woods asks for the relief designated in Part 2. 

2. Statement ofReliefSought 

Striking of Michael Woods' "answer to petition for review and 

cross--petition for review" as an untimely petition for review under RAP 

13.4(a). 

3. Facts Relevant to Motion 

This case involves the application of the parental immunity 

doctrine in a personal injuries case brought in the trial court by Torre 

Woods against his late father, Michael Woods, and HO Sports Co., Inc. 

("HO Sports''). The factual history to the case and the procedures below 
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are well articulated in the Court of Appeals' August 19, 2014 opinion. In 

the Court of Appeals, as the caption to that court's opinion attests, Torre 

Woods was the appellant, after successfully securing discretionary review. 

Michael Woods and HO Sports were respondents. 

In the Court of Appeals, Michael Woods' counsel submitted a brief 

in which he argued that the immunity doctrine applied to recreational 

activities. Michael Woodsbr. at 17-19. 

As noted above, the Court of Appeals filed its opinion on August 

19, 2014 and denied reconsideration on September 16, 2014. On October 

15, 2014, HO Sports timely filed its petition for review seeking review by 

this Court and reversal of the Court of Appeals' decision. 

For reasons known only to Michael Woods' counsel, Michael 

Woods did not timely file a petition for review and instead waited until 

October 23, 2014 to file what is denominated as an "answer to petition for 

review and cross-petition for review." Critically, the gravamen of 

Michael's pleading in this Court is a request for reversal of the Court of 

Appeals' decision. Michael echoes HO Sports' argument on the parental 

immunity doctrine arguing in that pleading at 6-8 for the categorical 

application of immunity to any recreational activity, a position that would 

require the reversal of the Court of Appeals' decision. 

4. Grounds for Relief and Argument 
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RAP 13.4(a) is unambiguous in mandating that a petition for 

review must be filed within 30 days of the Comt of Appeals decision 

tenninating review or an order denying reconsideration of it by any party 

seeking discretionary review by the Supreme Court. It is unambiguous 

that Michael Woods is seeking this Court's review to overturn the Court 

of Appeals' decision. 

It is equally unambiguous that his petition for review is untimely 

by 7 days. With a September 16, 2014 order denying reconsideration, 

Michael Woods' petition was due on or before October 16,2014. 

This Court is not lenient about untimely petitions for review. See, 

e.g., Shumway v. Payne, 136 Wn.2d 383, 394-95, 964 P.2d 349 (1998) 

(rejecting untimely RAP 13.5 motion because petitioner failed to 

demonstrate extraordinary circumstances under RAP 18.8(b )). 

Michael Woods cannot seek to re-cast his untimely petition for 

review as an "answer" to HO Sports' petition for review. He is seeking 

precisely the same relief against Torre Woods as is HO Sports-reversal 

of the Court of Appeals' decision. 

Michael Woods is a petitioner who was obligated to meet the 

deadlines of RAP 13.4(a). He did not do so. Nor has Michael Woods 

established a justification under RAP 18.8(b) for an extension of time. 

This Court should strike Michael Woods' "answer." 
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DATED this~y of October, 2014. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTO~V/SION II 
. 20I~AUGt9 AH9: 36 DIVISIONll 

TORRE J. WOODS, individually; 

Appellant, 

v. 

H.O. SPORTS CO. INC., a for-profit 
Washington corporation; and MICHAEL E. 
WOODS, iD.dividually; 

Res ndents. 

s 

PUBLISHED OPINION 

MELNICK. J- TOIIe Woods appeals from the trial court's grant of srimmary judgment 

dismissal based on the parental immunity doctrine ofhis claims against his father, Michael Woods. 

Michael, 1 driviDg his motor boat, pulled Torre and his friends on an inflatable tube. Ejected from 

the tube, Torre suffered a serious injury. He subsequently filed a negligence claim against Michael 

and a product liability claim against the tube manufacturer. We granted discretionary review on 

~e issue of whether the parental imm~ doctrine should be applied to the facts of this case. We 

reverse the trial court's grant of summary judgment. and remand ~ the trial court to reinstate 

Torre's negligence action against Michael. 

FACTS 

In July 2010, Michael went to a lake with Torre and two of Torre's friends. Michael drove 

a 240-horsepower jet boat at approximately 30 mph and towed Toire and his friends on an 

inflatable tube designed and manu:fa.ctmed by H.O. Sports Company, Inc. The tube crossed a wake 

and aJl three boys we~ ejected. One of Torre's friends land~d on·him. The impact broke Torre's 

neck and rendered him a quadriplegic. 

1 To avoid confusion, we refer to. the parties by their first names and mean no disrespect to them. 
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The tube is a large inflatable- device that seats four people. H.O. Sports•s recommended 

maximum speed when pulliilg the tube is 1 S mph for children and 20 mph for adults. Although 

Michael and Torre had engaged in this activity many times and Michael declared that he "was 
' ·. . . 

always careful to operate the boat at a speed that Torre was comfortable with," Michael also stated 

that he probably could have prevented the accident by travelling at a slower speed. C1m•s Papers 

at29. 

Torre filed a complaint against Michael for negligence and aga.in$t H.O. Sports for product 

liability. Michael filed a motion for ~judgment and argued that the parental immunity 

doctrine required his dismissal. The trial court granted Michael's motion, ruling. that he bad 

parental immunity. A commissioner of this comt granted discretioriary review of the summary 

ju4gment order solely on ~e issue of the applicability of the parental immunity doctrine to this 

case. 2 We hold the p~ntal immunity doctrine is inapplicable to this case and reverse the trial 

court's order granting~ judgment and dismissing Torre's claims against Michael. 

ANALYSIS 

I. STANDARD 0~ REviEW 

. We ~eview an order for ~judgment de novo, engaging in the same inquiry as the 

trial court. Loeffelholz v. Univ. of Wash., 175 Wn.2d 264, 271, 28.5 P.3d 854 (2012). Summary 

judgment is proper if "the pleadings, depositions, answers to interrogatories, and admissions on 

file, together with the affidavits, if any, show that there is no genuine issue as to !my material fact 

and that the moving party is entitled to a judgment as a matter oflaw." CR 56( c). We construe 

2. The parties have briefed an additional issue based on Torre's motion for reconsideration in the 
trial court. With his motion for reeonsideration, Torre submitted new evidence. The trial court 
would not consider new evidence and struck it from the record. Because this ~ is beyond the 
scope of the discretionary review order, we decline to consider it. 

2 
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all facts and the reasonable inferences from those factS in the light m'?st favorable to the nonmoving 

party. Loeffelholz, 175 Wn.2d at 271. Summary judgment is proper only if reasonable persons 

could reach but one conclusion from the evidence presented. Bostatn v. Food EXpress, Inc., 159 

Wn.2d 700,708, 153 P.3d 846 (2007). 

II. PARENTAL lMMuNITY DOCTRINE 

The parental immuility doctrine is a judicially created doctrine that originally operated as 

a nearly absolute bar to a child's lawsuit for personal.injmies caused by a ~t, regardless of the 

wrongfulness of~ parent's conduct. See, e,g., Roller v. Roller, 37 Wash. 242,79 P. 788 (1905) 

(father raped daughter). Since its origination, the parental immunity doctrine has been subject to 

extenSive critical commentary, and, like.other jurisdictions, Washington bas "substantially'limited 

the scope of parental immunity." Zellmer v. Zellmer, 164 Wn.2d 147, 155, 188 P.3d 497 (2008); 

see alsp Merrickv. Sutterlin, 93 Wn.2d 411, 413~15, ~10 P.2d 891 (~980). "The primary purpose 

of the doctrine is to avoid the chilling effect tort liability would have on a parent's exercise of 

parental discipline and parental discretion." Zellmer, 164 Wn.2d at 162. "In exercising that right, 

parents are in need of a 'wide sphere of<Uscretion."' Zellmer, 164 Wn.2d at 159 (quoting Borstv. .. . 
Borst, 41 Wn.2d 642, 656, 251 P .2d 149 (1952)). OUr Supreme Court has confirmed the continued 

viability of the parental immunity doc1rine and has refused to replace it with ~easonable parenf'-. 

standard ofliabllity.3 Zellmer, 164 Wnid at 158-~1. 

3 The rationale for the parental· immunity doctrine has been well documented by our Supreme 
Court. See Borst, 41 Wn.2d at 650-54; Merrick, 93 Wn.2d at 412-15; Zellmer, 164 Wn.2d at 154-
55.· 

3 
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. Washington courts have carved out three eXceptions to the parental immunity doctrine.4 

~e first is where a parent negligently operates an automobile.5 Merriclr., 93 Wn.2d at 412, 416 

(mother-rear-ended car, causing injury to her two-year-old child). The second is where a parent 

injures. his or her child while engaging in a business activity. Borst, 41 Wn.2d at 657-58 (father 

ran over son while driving his business truck). The third is where a parent engages in willful or 

wanton misconduct or intentionally wrongful conduct 6 Hoffman v. 17a'V', 67 Wn.2d 31, 437-38. 

406 P .2d 323 (19,65); see also Zellmer, 164 Wn.2d at 157; Jenkins v. Snohomish County PUD Dist. 

No.1, 105 Wn.2d 99, 105-06,713 P.2d 79 (1986). 

The Supreme Court to date has avoided adopting a bright line rule for application of the 

parental immunity doctrine. Instead, in Merrick, the court stated that the better approach is to 

make a casc-by-c~e determination of when to 8.pply parental immunity~ 93 Wn.2d at 416. · 

We have examined every case dealing with the issue. We recognize that there lll(ly 
be situations of parental authority and discretion which should not lead to liability. 
Several courts, such as Wisconsin and California, have attempted to put forth an 
all-encompassing rule to deal with these situations. We believe that the better 
approach is to develop the details of any portions of the immunity that should be 
retained by a case-to-case determination. 

Merrick, 93 Wn.2d at 416. 

-' Michael and H.O. Sports urge l1s to find that parental immunity applies to all recreational 
activities. We decline the ~vitation to add a fourth category. 

5 Torre urges us to expand the motor vehicle exception to include motor boats. He cited to no 
statute or~ that defines an "automobile" to include a "motor boat." "We do not consider 
conclusory arguments unsuppo.rted by citation to authority. State v. Mason. 170 Wn. App. 375, 
384,285 P.3d 154 (2012);-aee RAP 10'.3(a)(6), 10.4. 

6 Torre also argues. for the first time on appeal that there is a genuine issue of material fact as to 
whether Michael's conduct was wanton, thus making the parental immunity doctrine inapplicable. 
Because Torre neither argued this theory in the trial court, nor did the parties i:neaningfully address 
it in the trial court, we do not consider it on appeal. RAP 2.5(a), 9.12. 

4 
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To determine the scope and breadth of parental immunity, we look to our Supreme. Court's 

pronouncements for guidance. "[W]hen the par,6ntal activity whereby the child ~ injured has 

nothing to do with parental control and discipline, a suit involving such activity cannot be said to 

undermine those sinews ·of :family life." Borst, 41 Wn.2d at 651. "A parent is not immune-when 

acting outside his or her parental capacity." Zellmer, 164 Wn.2d at 155. Parents are immune, 

however, from claims for negligent supervision of their children. "Subjecting parents to liability 

for negligent supervision inevitably allows judges and jmi.es to supplant their own views 'for the 

parent's individual child-rearing.pbilosophy!' Zellmer, 164 Wn.2d at 161. "Parents should be free 

to determine how the physical, moral, emotional, and intellectual growth of their children can best 

be promoted. Parents should not routinely have to defend their child-rearing practices where ~ 

behavior does not rise to the level of wanton misconduct." Jen/dns, lOS Wn.2d at lOS (citations 

omitted). 

· The modem parental immunity doctrine is intended to "avoid undue judicial interference 

With the exercise of,pai'ental discipline and parental discretion. . . . Parents have a right to raise 

their children without undue state in.tim'erence.n Zellmer, 164 Wn.2d at 159. "[T)he purpose of 

i_mmunity is to provide sufficient breathing space for making discretionary decisions, by 

preventing judicial second-guessing of such decisions through the medium of a ~rt action." 

Zellmer, 164 Wn.2d at 160. 

Based on the foregoing, we must determine if this case involves parental con1rol, discipline, 

qr·discretion for which parental iinmunity applies. In so deciding, we keep in mind that Torre's 

lawsuit alleges that Michael failed to exercise ordinary care while operating his boat in an 

inattentive, careless, or negligent manner. Torre does not allege that Michael acted negligently in 

allowing him to engage in the activity for which he received his injuries. This distinction is 

5 
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important. We recognize the difference between a parent having immunity for choosing an activity 

for his child to participate in versus a parent's negligence while participating in the chosen activity. 

The former involves parental control, discipline, and discretion. As an example, parental immunity 
. . 

applies to parents' discretionary decisions to allow their children to engage in specific activities. 

See Baughn v. Honda Motor Co., Ltd, 105 Wn.2d 118, 119-20, 712 P.2d 293 (1986) (nine-year-.. 
old child allowed to ride on the b~ of a mini bike operated by another minor, 'resulting in 

injuries); Delay v. Delay, 54 Wn.2d 63, 64-65, 337 P.2d 1057 (1~59) (parent instructed son to 

siphon gas from a vehicle, resulting in bum injmies). 

The situation before us is more akin to the facts of Me"~ck, where the mother drove an 

automobile and rear-ended another car. 93 Wn.2d at 412. Her two-year-old child, a passenger in 

the car, suffered injuries. Me"ick, 93 Wn.2d at 412. Through a guardian ad litem, the child sued 

his mother for negligence. Merriclc, 93 Wn.2d at 412. The Supreme Court reversed the trial court's 

' 
grant of summary judgment and held ''that a minor child injmed by the J;legligence of a parent in 

an automobile accident has a cause of action against that parent."· Merrick, 93 Wn.2d at 416. 

Subsequently, this case·has been interpreted to mean that "[a] parent is not immune when acting 

ou~de his or her parental capacity." Zellmer, 164 Wn.2d at 155. 

Here, when Michael drove the boat and towed the tube, his actions did not involve parental 

control, discipline, or discretion. Michael's actions did not involve negligent supervision of Torre. 
. . 

Lastly, Michael's actions did not involve parental discretion or decision-making in how to raise 

his child. IDstead, Michael's actions involved driving a boat ~d ~~ng a tube occupied by his 

son and others, over a wake at a speed higher than the manufacturer's recommendation, which 

~jected the boys from the tube and-injured Torre. Michael thus engaged in an allegedly negijgent 

activity that directly injured Torre .. At the time of the accident, Michael's. relationship with Torre 

6 
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Was not primarily that of a: parent and chlld, but of a boat driver and tube rider. We hold that th~ 

parental immunity doctrine is ·inapplicable in this case and that the trial court erred by granting 

summary judgment and dismissing Torre's claims against Michael. In so ruling, we note that the 

chilling effect of tort liability in this case does not adversely affect Michael's exercise of parental 

discipline and parental discretion as it relates to Torre. See Zellmer, 164 Wn.2d at 162. 

We hold that the parental immunity doctrine is inapplicable to Torre's allegations of 

negligence agai.nst: Michael under the facts of this case. We reverse the trial court's order granting 

~judgment and !emand to the trial court to reinstate Torre's negligence acti~n against 

Michael. 

_1\t..~_:r._ 
Melnick, J. J 

We concur: 

-1-
( . 

- ~~------~-
Hunt,J. 

ti.t -'V-. J. 
~~~--=:;.--L-----~ 
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DECLARATION OF SERVICE 

On said day below, I emailed a true and accurate copy of Torre 
Woods' Motion to Strike Michael Woods' "Answer" to Petition for 
Review as Untimely in Supreme Court Cause No. 90934-2 to the 
following parties: 

John R. Connelly, Jr. 
Nathan P. Roberts 
Connelly Law Offices 
2301 N. 30th Street 
Tacoma, WA 98403-3322 
Email addresses: 
jconnelly@connelly-law .com 
nroberts@connelly-law.com 
Qwells@connelly-law.com 

Sent by U.S. mail only 

Michael Woods 
4008 N. 38th Street 
Tacoma, W A 98407 

Original E-filed with: 

Washington Supreme Court 
Clerk's Office 
415 12th Street W 
Olympia, W A 98504-0929 

1lhomasR.Menick 
David S. Cottnair 
Nicholas 1lhomas 
Merrick Hofstedt & Lindsey PS 
3101 Western Avenue, Suite 200 
Seattle, WA 98121-3017 
Email addresses: 
tmenick@mhlseattle.com 
dcottnair@mhlseattle. com 
nthomas@mh1seattle.com 
mbrandt@mhlseattle.com 
iballardraJmh1seattle.com 
Sent by U.S. mail and email 
Howard M. Goodfriend 
Smith Goodfriend, P .S. 
1619 8th Ave N 
Seattle, W A 98109-3007 
Email addre8s: 
howard@washingtonam~eals.com 

I declare under penalty of perjury under the laws of the State of 
Washington and the United States that the foregoing is true and correct. 

DATED: October 28,2014, at Seattle, Washington. 

Q~~ 
Roya Kolahi, Legal Assistant 
Talmadge/Fitzpatrick 

DECLARATION 



OFFICE RECEPTIONIST, CLERK 

To: Roya Kolahi 
Cc: jconnelly@connelly-law.com; Nathan Roberts; pwells@connelly-law.com; 

tmerrick@m hI seattle. com; dcottnair@mhlseattle. com; nthomas@mh !seattle. com; 
mbrandt@mhlseattle.com; jballard@mhlseattle.com; Howard Goodfriend 

Subject: RE: Torre J. Woods v. HO Sports Co. Inc Cause No. 90934-2 

Received 10-28-2014 

Supreme Court Clerk's Office 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is bye
mail attachment, it is not necessary to mail to the court the original of the document. 

From: Roya Kolahi [mailto:Roya@tal-fitzlaw.com] 
Sent: Tuesday, October 28, 2014 3:17PM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: jconnelly@connelly-law.com; Nathan Roberts; pwells@connelly-law.com; tmerrick@mhlseattle.com; 
dcottnair@mhlseattle.com; nthomas@mhlseattle.com; mbrandt@mhlseattle.com; jballard@mhlseattle.com; Howard 

Goodfriend 
Subject: Torre J. Woods v. HO Sports Co. Inc Cause No. 90934-2 

Good Afternoon: 

Attached please find Torre Woods' Motion to Strike Michael Woods' "Answer" to Petition for Review as Untimely in 

Supreme Court Cause No. 90934-2 for today's filing. Thank you. 

Sincerely, 

Roya Kolahi 
Legal Assistant 
Talmadge/Fitzpatrick, PLLC 
206-574-6661 (w) 
206-575-1397 (f) 
roya@tal-fitzlaw.com 
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